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Green Infrastructure Lets Nature Help Carry the Load
of Our Cities
by Ashwani Vasishth, reprinted from the Environment, Natural Resources &
Energy Division Winter 2007 newsletter

•
Our urban areas desperately needs investment in infrastructure. However, we have come to

a place, removed from nature, where we think of infrastructure rather narrowly. We plan to
build with concrete and steel and asphalt, importing electricity and water, exporting waste
and pollution, and relying increasingly upon the automobile to carry us about a landscape
that we have segmented out into distant and disjointed uses.

But there is another form of infrastructure that we could just as easily and far more cheaply
deploy to help carry the burden we place upon the land. Green infrastructure. The goods and
services nature would dearly love to offer us, ours for the taking and only in exchange for an
intelligent recognition of our ecological context, and a respect that is due the land.

Dark, heat-absorbing, impervious surfaces, namely roofs, roads, and parking lots, are the
quintessential hallmark of urbanization. This often unmitigated fact has a range of significant
and cumulatively detrimental effects on the ecological and bio-geo-chemical processes and
functions that underwrite our cities and shape our inhabited world. We reduce the effective
carrying capacity of the land by generating needless waste and pollution. This waste is not
merely waste, but rather an actual increase in the costs we must incur in the form of the
enhanced infrastructure needed to counteract our often unthinkingly expressed preferences.
We choose NOT to live lightly upon the land, and then groan at the added burden our civili-
zation must carry.

Conventional building practices result in increased ambient temperatures due to the prolif-
eration of heat-absorbing surfaces. Urbanized regions can be 4 to 10 degrees Fahrenheit
hotter than their surrounding countryside. This generates increased biological and material
heat stress, a substantial part of which we could easily alleviate, at little additional cost. This
also increases the load we place on our air conditioning systems, consuming electricity that
we could very easily put to more productive uses. The higher temperatures also increase the
formation of photochemical smog. And groundwater recharge is reduced, even as urban
stormwater runoff is increased, due to a mindless proliferation in impervious surfaces.

Our sprawling patterns of urbanization force us to drive further and longer, to and from our
multiple daily tasks, increasing traffic exhaust. Our freeway surfaces receive increased
depositions of toxic dust and exhaust particles, building up through the year, nano-layer over
nano-layer and quite invisible to our eyes, awaiting that first flush of the winter rains that
will wash these toxins into our stormwater drains. Of course, this will require additional
expenditures in water purification to maintain the quality of our water bodies.

The piece-meal and haphazard appropriation of lands for urbanization results in a needless
fragmentation of natural habitats. The large-scale insertion of often non-native vegetation in
the form of ornamental gardens shaped to mimic images imported from far away and long
ago, the broad sweeps of synthetically maintained and copiously irrigated grass lawns, all
come together to disrupt indigenous landscape ecologies and to interfere with the pulsing
patterns of regional bio-geo-chemical processes. And so, without thought and without ill-
intent, the land becomes more and more a receptacle for the toxic effluvia of our unconsid-
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Comments

Massachusetts Chapter President
 Peter Lowitt, AICP

Massachusetts Chapter

May President’s Message
The jet lag is beginning to wear off. After the National

Conference in Philadelphia I had one day in the office
before departing Logan for our 20th anniversary jaunt to
Paris. 80+ degree weather, the Champs Elysee, the left
bank, Napoleon’s Tomb, Sacre Cour and Montmarte, the
Eiffel Tower, Musee D’Orsay, the Louvre, Moulin Rouge, it
was quite the celebration. Back on a plane, two days in the
office and off to Minneapolis for the 5th Green Roofs for
Healthy Cities Conference, which I chair. I returned late
Tuesday evening May 1 and on May 2nd attended the
ceremonial opening of the Bristol-Myers Squibb plant at
Devens and saw the governor and other dignitaries. There I
learned that the Bristol-Myers Squibb decision to locate at
Devens had been named the impact transaction of 2006 by
Corenet Global, something akin to receiving the oscar for
an economic development project.

Philadelphia was a beautiful location for the national
conference. It would have been even nicer if the weather
had cooperated. I was glad to see such a good turn out from
the chapter and learned a hard lesson about the need to
ensure that our New England Planners get together location
is handicapped accessible. The second floor walk up did not
make the grade, something we will need to rectify going
forward. There were plenty of sessions on green develop-
ment, new urbanism and sustainability. Something was
included for all interests and specialties in our diverse field.

CM was adopted by the AICP board and they staffed
booths in the trade show area and answered questions
throughout the conference. There were plenty of questions
and concerns raised and I expect there will be more as we
move forward with CM. One of the keys to successfully

implementing CM on the chapter level will be how well we
support our Professional Development Officer. Lynn
Duncan, AICP is stepping down from this position after
many years of excellent work, leaving big shoes to fill.

The chapter realizes that we need to support our new
PDO (please let board members know if you are interested
in the slot) and the chapter has put resources in place to
support the position. These include access to National
APA’s registration fee waiver for PDO’s if they attend the
PDO training sessions held as part of national conferences.
Lynn Duncan has taken advantage of this regularly over the
past few years and as long our new PDO fills out the paper
work early on, and, from what we’ve heard, no one has been
turned down. Additionally, the chapter has budgeted up to
$1000 to support travel and expenses as part of national
conference. The PDO is responsible for arranging the AICP
training program, currently held in collaboration with Tufts
UEPP program as well as CM.
The Chapter is pleased to announce the launch of our new
and improved website. Last fall in New Haven we asked for
your input and we hope we have taken that into account
with the rollout of the new site. It integrates our new
national branding program, provides a blog , limited online
event registration, numerous dynamic features to allow
members to view and submit content (articles, events, jobs,
and announcements), and the ability for members to manage
information on file with the Chapter. In its next phase the
site will provide access to topical archived massplanners
listserv postings, a password-protected membership direc-
tory, fully-integrated online event registration, and much
more. The chapter board wishes to express its appreciation
and thanks to the Wentworth Institute of Technology for
designing and supporting this update through their Center
for Community & Learning Partnerships. Talented univer-
sity students spent countless hours redesigning our web site
to incorporate the latest in technology and design concepts.
I think you will agree with me that the chapter has truly
benefited from this relationship with our friends at
Wentworth. Please join the board in recognizing board
member Sean Bender from Wenworth, as well as Austin
Lauria, the student who headed up the implementation
phase of the project.

Its fast approaching the end of my second term of office.
We have an unwritten policy that the president hold office
no more than two terms in order to encourage and support
the development of new leadership in the chapter. Our by-
laws call for the creation of a slate of candidates by July 1
of this year and elections over the course of the summer
with the new slate of officers taking their seats at the annual
meeting, this year to be held October 12 as part of the
Southern New England Regional Planning Conference in
Hyannis. Candidates interested in running for office should
contact past president Broadrick and his nominating com-
mittee. Again, we want planners who are willing to give

Peter & Marilyn in Paris
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back to their profession. Serving the profession brings with
it benefits and challenges as well. It has been a wonderful
ride for me, and I hope that you consider how you might
make the time to participate in the chapter and its commit-
tees and broaden your commitment to the profession.

I will be making a proposal to the chapter board to move
to an all electronic newsletter. The newsletter and its
production is the chapter’s largest expense. I propose that
we put a portion of savings generated from such a move
into supporting CM and providing enhanced training
opportunities across the state through our sections and by
working more closely with our RPAs. We, as a chapter, are
committed to making CM work and will work with you, our
membership, to continue to provide the diverse training
opportunities that reflect the breadth and diversity of our
profession. We look forward to engaging with you in a
discussion of how we should employ these additional
resources for the benefit of the profession.
Peter Lowitt, AICP

Rhode Island Chapter

Diane M. Feather, AICP, Chapter President

Many Rhode Island planners recently returned from the
National APA Conference in Philadelphia, which I’ve been
told was excellent. Vice President Patrick Hanner attended
as my proxy this year due to a family event that I would not
miss (thanks Pat!). The conference proceedings are detailed
on APA’s web site (www.planning.org), including a link to
order audio CD’s of conference sessions recorded on-site.
As mentioned in last month’s column, Rhode Island U.S.
Senator Jack Reed, along with Congressman Jerrold Nadler,
are recipients of the APA Legislator of the Year Award. APA
announced at the Philadelphia awards ceremony that
Senator Reed would be presented with his award at a future
date. (The April 2007 issue of Planning magazine profiles
the exceptional efforts of Senator Reed and Representative
Nadler.) An important vote taking place at the Philadelphia
Leadership Meetings was the AICP Commission’s approval
of Certification Maintenance (CM) for the AICP designa-
tion. We have emailed members with the currently available
information and will email and post CM program updates
on the web site. If you have any questions, please contact
either myself or PDO Pam Sherrill.

Our next lunch event will be a facilitated discussion on
mixed use taking place in late- May. Please see the web site
for location and other details (at the time of writing this
column -April 27 - a location and other details had not been
finalized). Planning is well underway for the 2007 Southern
New England Regional Conference to be held this October
11 and 12 in Hyannis, MA. The Massachusetts Chapter and

the Conference Committee, chaired by Felipe Schwartz, are
doing the lion’s share of the work. Rhode Island members
Susan Mara and Michael De Luca, are serving on the
conference planning committee.

Access Management Resources
The Grow Smart Rhode Island Land Use Training

Collaborative, in cooperation with the Rhode Island Depart-
ment of Transportation and RIAPA, conducted an excellent
day-long workshop entitled “Introduction to Access Man-
agement” on Thursday, April 26th. Mr. Neil Spiller, Trans-
portation Specialist with the Federal Highway
Administration’s Office of Operations, presented four
informative training modules: Introduction to Access
Management, Design Elements, Access Rights and the
Agency Role, and Access Management in Practice.

FHWA’s web site contains an Access Management
section with excellent resource materials, including
downloadable brochures entitled “Benefits of Access
Management”, and “Safe Access is Good for Business”.
FHWA’s web site is www.fhwa.dot.gov, and Access Man-
agement information is found in FHWA Programs/Office of
Operations (or link through RIAPA’s web site).

The Transportation Research Board (TRB) has indis-
pensable resources on their web site, including TRB’s
“Access Management Manual”, which provides technical
information on access management techniques and pro-
grams. The manual provides essential information on access
management relating to driveway design (location, spacing,
etc.), median openings, interchanges, and street connections
to a roadway. TRB’s web site is www.trb.org (or link
through the RIAPA web site).

Three local case studies for access management were
presented by Robert Gilstein, Town Planner for the Town of
Portsmouth; James Coogan, Maguire Group regarding a
study of South County Trail for the Town of East Green-
wich; and Diane Williamson, Director of Community
Development for the Town of Bristol, and Pamela Sherrill,
Pare Corporation, for a study and application of access
management principles for Metacom Avenue (Rt. 136).
Please see the web site for access management links.

I hope everyone has an enjoyable summer (and Go
Sox!).

Remember to Save the Dates:
September 14, 2007 - RIAPA Lobsterbake
October 11 and 12, 2007 - Southern New England

Planning Conference, at the Four Points Sheraton Hyannis
Resort.

www.rhodeislandapa.org
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Left

Planning in the News

Dear David Dixon, FAICP,
On behalf of the Massachusetts Chapter of the Ameri-

can Planning Association I would like to offer our con-
gratulations on your receipt of the first Thomas Jefferson
Award for Public Architecture in recognition of your
achievements in support of the public sector. Your commit-
ment to creating livable neighborhoods, vibrant civic
spaces and vital downtowns and main streets reflects well
on your training both as an architect and as a planner. We
are proud to have you as a member of the chapter and want
to commend you upon the well deserved recognition of
your outstanding contributions to fields of architecture and
planning. Your organization of the 2003 Density: Myth and
Reality Conference in Boston during your tenure as
president of the Boston Society of Architects added greatly
to the discussion of this important topics by planners and
policy makers and has underpinned much of the recent
state initiatives in this important arena.

Sincerely,
Peter C. Lowitt, AICP

Rhode Island Statewide Planning/
RIDOT Safe Routes to Schools Call for
Proposals

The Rhode Island Statewide Planning Program, Rhode
Island Department of Transportation and the Safe Routes to
School Steering Committee announce a call for proposals to
participate in the 100% federally funded Safe Routes to
School (SRTS) National Program. It is an exciting oppor-
tunity to have schools and communities work together to
make walking and bicycling to school a safe and routine
activity. The Program is a reimbursement program for a
wide variety of projects and activities, both infrastructure
and non-infrastructure, with the goal of creating comprehen-
sive Safe Routes to School Programs in individual elemen-
tary and middle schools (kindergarten through eighth
grade). The application material for the 2007 Safe Routes to
School Project Solicitation is included on the new RI SRTS
homepage: www.planning.ri.gov/transportation/srts/srts.htm
website. An important resource is the National Center for
Safe Routes to School website at www.saferoutesinfo.org .
It has a wealth of material to assist in planning your SRTS
program as well as listing other resources. Contact the
Rhode Island SRTS State Coordinator, Ronnie Sirota at
401-222-1233 or at rsirota@doa.state.ri.us with any ques-
tions or for more information. The deadline for submitting
applications is 4:00 p.m. on July 12, 2007.

Ms. Sarah James, Principal of Sarah James & Associ-
ates, Cambridge, MA, has won the 2007 William R. and
June Dale Prize for Excellence in Urban and Regional
Planning. The Dale Prize recognizes planning excellence,
creates dialogue between scholars and practitioners, and
enriches the education of planning students. Each winner
recieves $5,000 and spends two days on the campus of
California State Polytechnic University in Pomona.  This
year’s theme recognizes individuals whose work advances
an ecological approach to urban design, focusing on innova-
tions, experiments, and best practices. James is the co-
author of The Natural Step for Communities: How Cities
and Towns can Change to Sustainable Practices (2004), and
co-author of the American Planning Association’s Policy
Guide on Planning for Sustainability (adopted April 2000).
In 2005, she helped found the Eco-Municipality Network in
the U.S., consisting of communities that are committed to
taking a comperhensive approach to sustainability in
government operations, energy use, and land development.

Mass Chapter Member Sarah James
wins Dale prize for planning practice

EPA Adminstrator Faces Sharp
Questions from Panel

In the wake of the U.S. Supreme Court ruling in MA v.
EPA, congressional leaders promised vigorous oversight of
EPA’s response to the decision. The Senate Environment
and Public Works Committee made good on that promise
with an April 24 hearing on the issue. EPA must issue an
endangerment finding about the public health impacts of
carbon emissions. EPA must issue regulations controlling
these emissions under the Clean Air Act, if it finds that a
hazard exists.EPA Administrator Stephen Johnson faced
sharp questioning from many Senators pressing for a quick
response from the agency. Written comments are due to
EPA by June 15. Chairman Barbara Boxer (D-Calif.)
expressed concern about the lack of a timeline and pledged
to call Johnson back to Capitol Hill immediately after the
comment deadline for an update.

Several Senators said that the ruling gives additional
momentum to proposals in Congress to address global
warming and regulate carbon emissions. Sen. Boxer has
made the issue a priority for the EPW Committee. In the
House, the Select Committee on Global Warming and
Energy Independence is gearing up for hearings. House
Energy and Commerce Chairman John Dingell (D-Mich.)
expects to begin marking up legislation in mid- to late-May.
House Speaker Nancy Pelosi (D-Calif.) has set a goal of
House approval of legislation by the July 4 recess.

APA filed an amicus brief in the Massachusetts v. EPA
case and has begun work on a new policy guide addressing
planning and global warming. Members who want to
participate in developing the guide may contact
govtaffairs@planning.org.
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ered urban lifestyles. All of which results, ultimately, in the
more unequivocal separation of humans from nature. And in
lots more of that expensive concrete and steel infrastructure
stuff we need to live our lives.

With time and with technological modernization, our cities
have come to rely increasingly on the bending of nature to
our whim, This has lead to a corresponding reduction in our
need, and so our willingness, to even think to adapt to the
particulars of our environmental context. Rather than build
in a vernacular, using climatically appropriate building
materials and locally adapted dwelling types, we choose
instead to impose our will upon the land, capitalizing on the
apparent economic benefits of a mass-production mass-
culture. Of course, we must then compensate for the eco-
logical consequences of such choices through the increased
use of air conditioning and heating, more of the personal-
ized transportation infrastructure to support our lone
commutes across sprawling landscapes bereft of localized
neighborhood connectivity.

We choose to deny our ecological context, and impose
instead our own production of place. But by denying our
ecology, we come also to live more heavily upon the land.
And at least some of the infrastructure we are now forced to
build may have just as easily been avoided, without loss to
quality of life and to our preferred lifestyles.

It doesn’t have to be this way! We can let nature back into
our cities, using intelligence, innovative materials, suitable
tree species and native vegetation to lighten our tread. Three
strategies from urban ecology: heat island mitigations,
urban forestry, and impervious surface management,
together provide many of the infrastructure benefits our
contemporary society needs. Together, these strategies will
considerably reduce air pollution and water pollution,
significantly enhance our natural water supply, substantially
strengthen connectivity across the rich and diverse habitats
within which we dwell, while at the same time reducing the
carbon dioxide emissions that mark our copious transfer of
below ground carbon into the atmosphere, in the form of
fossil fuels.

-Heat Island Mitigation Measures: Lighter colored and
heat reflecting building and paving materials, used for
roofs, driveways and roads, would help reduce temperatures
by 4 to 6 degrees Fahrenheit. This would reduce the air
conditioning loads during peak demand by 20 to 25 %. This
is partly due to the reduction in ambient temperatures, but
also by directly cooling roof membranes by 40 to 60
degrees Fahrenheit, which substantially increases the
effective life span of each of these treated roofs. (Green
roof technologies have now reached a point where we have
a very good understanding of how to build these and what
plants to use for a low-maintenance result.) And at the same
time we would also reduce the formation of smog by some
10 to 15 %.

-Urban Forestry Measures: Ecologically suitable species
of trees and shrubs, strategically planted to provide shade
for our built environment, would also cool the air through
the entirely natural process of evaporative transpiration,
even as their copious leaf surfaces help to trap toxic dust
particles locally. (If they were to be planted in dense stands
downwind of hot-spots such as freeway corridors with high
volumes of truck traffic, residential neighborhoods in these
areas would be relieved of the substantial health impacts
they now face.) At the same time, and at no additional
charge, they would capture and store copious amounts of
rainwater, even as they penetrate the soils to increase
groundwater recharge, improve the health of our quite
organic soils, and provide precious habitat.

- Impervious Surface Management: There are innovative
and now quite well-tested materials technologies that would
allow us to make our denser landscapes more porous. The
square miles of sun-baked asphalt parking lots that now
frame our downtowns could easily be turned into tree-
shaded, rain-water receiving reservoirs that would help
recharge our water tables even as they capture and
bioremediate the toxic drippings of hot commuter automo-
biles. (If we were to implement a 50%-tree cover strategy
for our parking lots, we would substantially reduce evapora-
tive emissions from the countless cars that now stand
baking in the afternoon sun, in every downtown parking
lot.) We know also how to deploy xeriscape plants that
naturally need less water to grow, and so are more drought-
resistant, across our lawns and gardens. We can make our
cityscapes prettier even as we make them more porous,
allowing nature to do many of things that it does best, and
at little cost to us.

By integrating such green infrastructure measures into our
planning, we would come, cumulatively, to reduce our
ecological footprint, and, at the same time, to increase the
effective carrying capacity of our land. If we intelligently
deployed more green infrastructure as an integral element of
our infrastructure planning process, we would need far less
concrete and steel. Ensuring that such plans are built around
a green infrastructure core that takes account of ecological
processes will result in substantially better returns on
investment today, while ensuring a benefit stream that
continues much further into the future. Green or grey, we
get to choose.

* * *

Ashwani Vasishth is an Assistant Professor in the Depart-
ment of Urban Studies and Planning at the California State
University, Northridge, and a member of the California
Community Forest Advisory Council. His research is
focused on the development of an ecosystem approach to
integrative regional planning, and he can be reached at
vasishth@csun.edu , or from http://www.csun.edu/~vasishth
.

Green Infrastructure, continued from page 1



New England Planning / 6

Planning Boards and Commissions must correctly deal
with due process in applications and appeals, or deal with
the legal consequences. Here Att’y Michael Ciota, Associ-
ate Counsel for the Town of Palmer and for the Fitchburg
Redevelopment Authority, presents an article on the Due
Process clause and its relation to zoning ordinances and
Planning Board hearings. This article will be presented in
two parts.

Due Process Issues in Land Use
by Michael J. Ciota, The Law Office of Ciota, Starr &
Vander Linden LLP, Fitchburg, MA

PENNSYLVANIA COAL , DUE PROCESS and
LINGLE v. CHEVRON, USA

The Fifth Amendment, applicable only to the federal
government,1 prohibits the government both from (1)
depriving persons of their property without due process of
law, and (2) taking private property except for public use
and payment of its fair value.2  The Fourteenth Amendment
expressly incorporates due process limitation over private
property rights and implicitly incorporates the just compen-
sation limitation. Dolan v. City of Tigard, 512 U.S. 374,406-
407 (1994).

While in early takings cases the Supreme Court limited
the Takings Clause to actual appropriation of property,3 the
Court in Pennsylvania Coal Co. v. Mahon, 260 U.S. 393
(1922) changed this. Relating the due process limitations on
the police power to the Takings Clause, the Court brought
together two strands of the law - the developed law relating
to due process and the law traditionally applied to takings.
On the due process side, if a law violated the Due Process
Clause, it was simply void. In Pennsylvania Coal Co.,
Justice Holmes stated: “while property may be regulated to
a certain extent, if regulation goes too far it will be recog-
nized as taking.” Id. at 415. The Court held that the due
process limitations on the police power required the state to
exercise its taking authority whenever its regulatory author-
ity “went too far.” Id. at 413.4 Before Pennsylvania Coal,
the Court analyzed state regulation to determine whether
they fell within the ambit of the police power under a
substantive due process rationale. With Justice Holmes
approach, the due process, police power analysis became
entangled in the takings analysis. Justice Brandeis, dissent-
ing, understood the case in this way. Id. at 418.5

 The intersection between government’s regulation of
private property and the government’s power to take
property by eminent domain continued to create debate. The
debate surfaced even in Pennsylvania Coal. See Pennsylva-

nia Coal Co. v. Mahon, 260 U.S. at 418.6 The Court has
been forthright talking about the problem. With only a few
bright lines, in cases where the state has actually appropri-
ated a traditional part of the traditional bundle of property
rights,7 the Court has had to resort to an ad hoc analysis to
declare when the constitution turns regulation into confisca-
tion. Bright lines didn’t exist in all but a few obvious cases.
Justice Holmes set the stage for the problem: “As we
already have said this is a question of degree — and there-
fore cannot be disposed of by general propositions.” See the
Court’s discussion of the issue in Pennsylvania Coal Co. v.
Mahon, supra. at 416. See also United States v. Central
Eureka Mining Co., 357 U.S. 155, 168 (1958); Penn
Central Transportation Co. v. New York City, 438 U.S.
104,124 (1978); Kaiser Aetna v. United States, 444 U.S.
164,175 (1979); Agins v. City of Tiburon, 447 U.S. at 260-
261; Lucas v. South Carolina Coastal Council, 505 U.S.
1003,1015 (1992); Dolan v. City of Tigard, 512 U.S. 374
(1994).

 Typically the Court has used a due process analysis in
zoning cases. See Village of Euclid v. Amber Realty Co.,
272 U.S. 365,384-386, 395 (1926). See Nectow v. City of
Cambridge, 277 U.S. 183,187-189 (1928). “[T]he govern-
mental power to interfere by zoning regulations with the
general rights of a landowner by restricting the character of
his use is limited by the due process requirement that
such a restriction must bear a substantial relation to the
public health, safety, morals, conveniences or the gen-
eral welfare of the community.” Id. at 187-188. (Emphasis
added). This is an analysis of the limits on the government’s
“police power”. However, in Agins v. City of Tiburon, 447
U.S. 255 (1980), the Court decided a challenge to a zoning
ordinance under its “takings” doctrine. Summarizing its
takings cases, the Court describes a two part test. Citing
Nectow the Court said: “The application of a general zoning
law to particular property effects a taking if the ordinance
does not substantially advance legitimate state interests.”
Agins, supra. at 260. Thus the Court used the traditional
substantive due process limitation on the police power to
show where a local law regulated “too far”. (Emphasis
supplied).

 In Dolan v. City of Tigard, 512 U.S. 374 (1994), the
Court considered whether conditions imposed on a devel-
oper, were in effect a “taking”. However, the Court cites
Chicago, B.&Q.R. Co. v. Chicago, 166 U.S. 226, 239 (1897)
for the proposition that the Takings Clause( which in its
wording only refers to the federal government) applies to
the states. Id. at 383-384. Chicago, however used the Due
Process Clause and held that a state “may not, by any of its
agencies disregard the prohibitions of the Fourteenth
Amendment. Its judicial authorities may keep within the
letter of the statute prescribing forms of procedure in the
courts and give the parties interested the fullest opportunity
to be heard, and yet it might be that its final action would be

Legal Affairs
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inconsistent with that amendment. In determining what is
due process of law regard must be had to substance, not
to form.” Chicago, B.& Q.R. Co., supra. at 234-235 (1897)
(emphasis added). Confusion about what strand of law
applied reigned.

Justice Stevens, dissenting in Dolan v. City of Tigard,
512 U.S. 374,406-407 (1994), describes this interweaving
of substantive due process analysis with the Takings Clause
doctrine. “The so-called ‘regulatory takings’ doctrine that
the Holmes dictum kindled has an obvious kinship with the
line of substantive due process cases that Lochner [Lochner
v. New York, 198 U.S. 45, (1905)] exemplified. Besides
having similar ancestry, both doctrines are potentially open-
ended sources of judicial power to invalidate state eco-
nomic regulations that Members of this Court view as
unwise or unfair. Each provision establishes a tense balance
between the needs of the larger society and the claims of the
individual.”8 See San Diego Gas & Electric Co. v. City of
San Diego, 450 U.S. 621,636-661 (1981).

Justice Holmes’ apparently simple statement of legal
principle created complicated problems. Concepts of
substantive due process have shaped “takings law” since his
decision in Pennsylvania Coal. Some of the problems
associated with substantive due process have affected the
courts’ decisions in takings cases. A significant problem
with this approach is the lack of standards. See Nestor
Colon Medina & Sucesores, Inc. v. Custodio, 964 F.2d 32,
45 (1st Cir. 1992). Another is finding the dividing line
between legislative and judicial roles. The consequence of
Justice Holmes ruling was that states pay for the effects of
regulations if the regulations extend beyond judicially
determined limits of due process principles.

The lower courts have applied these substantive due
process principles to their takings analysis. See, e.g. 24
New England Law Review, 1129,1142 (1990). Substantive
due process doctrine has even been found to be a separate
and independent source of law for takings cases. See
Takings, Land-Development Conditions and Regulatory
Takings after Dolan and Lucas, Chapter 14, “Substantive
Due Process and Land Use: The Alternative to a Takings
Claim, Bley, K. (1996 ABA). See, e.g., Sinaloa Lake
Owners Ass’n v. City of Simi Valley, 882 F.2d 1398 (9th
Cir.1989) overruled by Armendariz v. Penman, 75 F.3d 1311
(9th Cir. 1996).

1 The Takings Clause does not apply directly to the states.
Pumpelly v. Green Bay and Mississippi Canal Co., 80 U.S. (13
Wall.) 166,177 (1872); Barron v. Mayor and City Council of
Baltimore, 32 U.S. (7 Pet.) 243 (1837).

2 The Fifth Amendment provides: “No person shall ... be
deprived of ... property without due process of law; nor shall
private property be taken for public use without just compensa-
tion.”

3 “[T]he Takings Clause has always been understood as
referring only to a direct appropriation and not to consequential

injuries resulting from the exercise of lawful power. It has never
been supposed to have any bearing upon or to inhibit laws that
indirectly work harm and loss to individuals.” Legal Tender
Cases, 79 U.S. (12 Wall.) 576,551 (1871).

4 Justice Holmes asserted that due process limitations im-
posed on the police power required the government to appropriate
an individual’s property under the Takings Clause rather than
regulate it for the general good when the line was crossed. “As
applied to this case, the statute is admitted to destroy previously
existing rights of property and contract. The question is whether
the police power can be stretched so far. Government hardly
could go on if to some extent values incident to property could
not be diminished without paying for every such change in the
general law. As long recognized, some values are enjoyed under
an implied limitation and must yield to the police power. But
obviously the implied limitation must have its limits or the
contract and due process clauses are gone. One fact for consider-
ation in determining such limits is the extent of the diminution.
When it reaches a certain magnitude, in most if not in all
cases there must be an exercise of eminent domain and
compensation to sustain the act.” (emphasis added)

5 Lingle’s Legacy: Untangling Substantive Due Process from
Takings Doctrine, Robert G. Dreher , 30 Harv. Env. Aw Rev.
371(2006) citing Robert Brauneis, “The Foundation of Our
‘Regulatory Takings’ Jurisprudence” : The Myth and Meaning of
Justice Holmes’s Opinion in Pennsylvania Coal Co. v. Mahon,
106 Yale L.J. 613, 624-25, 628-30 (1996); William Michael
Treanor, Jam for Justice Holmes: Reassessing the Significance of
Mahon, 86 Geo. L.J. 813, 832- 36 (1998);

6 The dissent by Justice Brandeis articulates the tension.
“Coal in place is land, and the right of the owner to use his land is
not absolute. He may not so use it as to create a public nuisance,
and uses, once harmless, may, owing to changed conditions,
seriously threaten the public welfare. Whenever they do, the
Legislature has power to prohibit such uses without paying
compensation; and the power to prohibit extends alike to the
manner, the character and the purpose of the use. Are we justified
in declaring that the Legislature of Pennsylvania has, in restricting
the right to mine anthracite, exercised this power so arbitrarily as
to violate the Fourteenth Amendment?” Later, he said: “Nor is a
restriction imposed through exercise of the police power inappro-
priate as a means, merely because the same end might be effected
through exercise of the power of eminent domain, or otherwise at
public expense. Every restriction upon the height of buildings
might be secured through acquiring by eminent domain the right
of each owner to build above the limiting height; but it is settled
that the state need not resort to that power.” Id at 418.

7 See Loretto v. Teleprompter Manhattan CATV Corp., 458
U.S. 419, 427-433.

8 “Later cases have interpreted the Fourteenth Amendment’s
substantive protection against uncompensated deprivations of
private property by the States as though it incorporated the text of
the Fifth Amendment’s Takings Clause. See, e.g., Keystone
Bituminous Coal Assn. v. DeBenedictis, 480 U.S. 470, 481, n. 10,
107 S.Ct. 1232, 1240, n. 10, 94 L.Ed.2d 472 (1987).
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The Planning Commissioner’s Journal goes on the Road!
I want to alert you to what I believe will be an exciting trip we have planned from the Memorial Day weekend to July

10th. It is briefly described below. For more day-to-day details, go to: www.plannersweb.com/rte50_highlights.html . In
particular, note the site of our Route 50 travel blog — www.Rte50.com — where I’ll be reporting daily on what I’m
hearing from planners and planning commissioners from coast-to-coast.



MAY 2007/ 9

May 16 from 8:30 a.m.-noon,Transfer of Development Rights Workshop,
Haverhill, MA:

 CZM, EOEEA and the Merrimack Valley Planning Commission, will conduct
a Transfer of Development Rights (TDR) Workshop at Northern Essex
Community College in Haverhill. TDR is a regulatory strategy that harnesses
private market forces to permanently protected open space by “transferring”
development from areas that a community wishes to protect to other areas more
suitable for development. This workshop will introduce TDR concepts, discuss
case studies, present new bylaw models, and identify technical assistance and
funding resources.This workshop and refreshments are free. For more informa-
tion or to let us know in advance that you plan to attend, contact:

Peter Phippen, Merrimack Valley Planning Commission ,978-374-0519;
PPhippen@mvpc.org; or Andrea Cooper, EOEEA - CZM Smart Growth
Coordinator, 617-626-1222 or 1099;  Andrea.Cooper@state.ma.us.

May 22 from 5-9 p.m., TDR Workshop, Danvers, MA:
CZM, EOEEA and Essex County Forum, will conduct a second TDR

Workshop at the North Shore Community College in Danvers.This workshop is
free to the public; however, advanced registration is required. Contact Susan
Jones Moses, Smart Growth Circuit Rider at 978-948-3713 ;
susanjmoses@comcast.net.

June 5, Green Construction from the Ground Up, Boston Nature Center,
MA Call or e-mail Madeline Fraser Cook to register, 617-354-4099,
info@newecology.org

October 11-12, Southern New England Planning Conference,  Four Points
Sheraton at Hyannis Resort, more details to follow.

Calendar

Green-Blue Summit: Clean Water
through Residential Integrated Pest
Management July 18-19, 2007

Visit our website at http://NortheastIPM.org/
greenbluesummit.cfm Are you interested in the connections
between residential pest management, nutrients, and water
quality? Then plan to attend the “Green-Blue Summit,” July
18-19, 2007, at the Great Valley Conference Center near
Philadelphia. This event will focus on integrated pest
management (IPM) and nutrient management in turf and
structural settings. Please see the attached announcement
(pdf) or our website for a more complete description of the
event. REGISTER ONLINE BY JUNE 14. A registration
fee of $220 will cover the full program, meals, proceedings,
and an evening at the world-renowned Longwood Gardens.
Space is limited. Register at the Green-Blue Summit
website: http://northeastipm.org/greenbluesummit.cfm

Deputy Planning Manager, Planning Department, Nashua, NH
$20.73 – $32.39 per hour, Grade 15
Reports directly to the Planning Director for specified and specialized section

areas of the Planning Department; manages Nashua Conservation Commission,
environmental review process, Capital Improvement Program, master planning
process and graphics and record system; reviews planning applications for site
plans, subdivisions and others; schedules and conducts review meetings;
supervises one or more employees.

Minimum Entrance Requirements:  Master’s degree in planning or related
field plus a minimum of three years relevant work experience; must possess
Professional Planning Certification from AICP; knowledge of Federal, State and
municipal governments; must possess working knowledge of New Hampshire
planning laws, land use laws, land titles and right of ways acquisition; must
possess a valid driver’s license.  Substitution: Bachelor’s degree in planning or
related field plus a minimum of four years relevant work experience will be
accepted in lieu of a Master’s degree.

APPLICATION PROCEDURE: Submit applications/resumes to:
City of Nashua
Human Resources Department
229 Main Street
Nashua, New Hampshire 03060
jobs@ci.nashua.nh.us
APPLICATIONS/RESUMES ACCEPTED UNTIL A SUITABLE CANDI-

DATE IS FOUND
EQUAL OPPORTUNITY EMPLOYER, M/F/H (EMPLOYMENT

RECRUITMENT SHALL BE CONSISTENT WITH ALL STATE AND
FEDERAL LAWS.)

Employment

FINAL WALDEN PASSAGE PUBLIC WORKSHOP
JUNE 2, 2-5 PM

Amherst, MA—May 1, 2007—The public is invited to
the third and final workshop in a series to review and
comment on the Walden Passage Feasibility Study for a
combined wildlife-recreational crossing of Route 2 near
Walden Pond, in Concord and Lincoln. The workshop will
take place at Concord’s Peabody Middle School Cafeteria,
1231 Old Marlboro Road, Concord.

The Walden Passage feasibility study was initially
proposed by the Walden Woods Project in 2004 and is
currently being managed by the Metropolitan Area Planning
Council (MAPC), the Regional Planning Council for the
Boston Metropolitan region. The study is funded by the
Federal Highway Administration’s Transportation Commu-
nity and System Preservation Program (TCSP). The MAPC
has contracted with an interdisciplinary team from UMass
Amherst to examine the feasibility of establishing a com-
bined wildlife and recreational overpass. The project team
includes experts in: wildlife biology, conservation planning,
landscape architecture, landscape history, and engineering.

 A project web site includes additional information about
the project and the alternative locations for the proposed
passage at: www.umass.edu/waldenpassage. The final report
for the project will be completed in August 2007 and will be
available for public review through the Conservation
Departments of Lincoln and Concord.

Contact Information: Dr. Jack Ahern, Project Leader,
Department of Landscape Architecture and Regional
Planning,  109 Hills South, University of Massachusetts,
Amherst MA 01003, Phone: 413 545 6632, Email:
jfa@larp.umass.edu
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Mitchell L. Fischman
VP Planning Services

Ten Forbes Road
Braintree, MA 02184
Tel  781 884 2553
Fax 781 849 0096
planning@daylor.com
www.daylor.com

SERVICES

Community Master Planning
Landscape Architecture

Urban Design
Due Diligence Land Planning

Downtown Revitalization
Real Estate & Market Analysis

Open Space & Recreation Planning
Natural Resource Planning

Implementation & Action Plans

Rhode Island Chapter

Diane M. Feather, AICP, Chapter President
Diane M. Feather, AICP
Chapter President 

New AICP Members 

Congratulations are in order for Rhode Island’s newest 
members of the American Institute of Certified Planners 
(AICP) -  Teresa Crean, AICP, Planner, Aquidneck Island 
Planning Commission, and Jonathan Reiner, AICP, Director 
of Planning, Town of North Kingstown.  Once again, the 
Rhode Island Chapter had a 100% pass rate - well done  
Teresa and Jon!  Thanks to Professional Development  
Officer Pamela Sherrill, AICP, for a great job as well.

“Roundabouts” Lunch 

The Chapter hosted a well-attended luncheon meeting 
in East Providence on October 20th at which Robert Roc-
chio, P.E., Managing Engineer, Rhode Island Department 
of Transportation (RIDOT), Transportation Development/
Traffic Design Section and Francisco Lovera, also of the 
Traffic Design Section, gave a presentation on the design, 
function and benefits of roundabouts.  Mr. Lovera’s pre-
sentation included a detailed analysis of how roundabouts 
differ from rotaries or traffic circles, and included video 
footage of traffic, including trucks and emergency vehicles, 
driving through existing roundabouts.   Mr. Rocchio noted 
the RIDOT is encouraging the use of modern roundabouts 
over traffic signals because roundabouts in cities and towns 
across the country have been shown to safely and efficiently 
accommodate traffic, as well as bicyclists and pedestrians, 
and enhance the aesthetics in their surroundings.  He also 
noted that the Federal Highway Administration is encourag-
ing the states to install roundabouts instead of traffic signals 
at suitable intersections as several studies across the U.S. 
have proven that modern roundabouts improve traffic safety 
and reduce congestion, travel delay, fuel consumption and 
vehicle emissions.  

RIDOT has made the presentation available on their web 
site at:   http://www.dot.state.ri.us/engineering/traffic/ 
roundabouts/index.htm

Implementation of Land Use 2025 

As mentioned in previous columns, a new state land use 
plan - “Land Use 2025 Rhode Island’s State Land Use Poli-
cies and Plan”, was adopted by the State Planning Council 
in 2006.  The successful implementation of this plan is 

essential if we are going to achieve the Plan’s vision of sus-
tainable growth in Rhode Island’s cities, town centers and 
villages balanced with natural resource preservation with 
greenways and a healthy Narragansett Bay.  In an effort to 
implement the plan and track progress, the State Planning 
Council appointed an Implementation Committee which 
met for the first time on October 26, 2006.   The committee 
is well-represented with a number of current and retired mu-
nicipal planners and planning directors.  Kevin M. Flynn, 
AICP, Associate Director, Department of Administration, 
Statewide Planning Program (SPP) briefed the Committee 
on SPP’s efforts in the preparation of an Executive Summa-
ry of Land Use 2025, which will be a visual representation 
of the plan’s smart growth principles, and the preparation of 
a final plan document and a web-based plan incorporating 
the graphics of the executive summary.  We’ll keep you in-
formed of future committee meetings and activities, as well 
as the concurrent efforts of Grow Smart Rhode Island in the 
implementation of Land Use 2025.   

Finally, I’d like to acknowledge and give my sincere 
thanks to the other members of the RIAPA Board for their 
hard work and dedication to the Chapter throughout 2006 
- Dan Baudouin, Patrick Hanner, Derry Riding, Krista 
Moravec, and PDO Pam Sherrill, Events Chair Blanche 
Higgins, Legislative Chair Dan Varin, and Policy Chair 
George Johnson.  

I hope everyone enjoys a happy and healthy holiday 
season. 

Remember to visit the Chapter web site at  
www.riapa.org.
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NEW ENGLAND PLANNING

NEWSLETTER INFORMATION
Changes of Address: New England Planning does not maintain
address lists.  All lists are maintained at the national office and
mailed to local chapters each month.  If you have moved, write:
Membership Department, APA National Headquarters, 122 S.
Michigan Ave., Suite 1600, Chicago, IL 60603-6107.

Employment Ads:  Employment and jobs wanted ads a re $25.00
per listing, which includes the newsletter and posting on the MAPA
website.  Send copy to the newsletter editor (email preferred) with a
name and billing address.

Consultant Directory:  Rates are $35.00 per business card listing
(one month) or $350.00 for an annual listing (ten issues).  Send
business card or camera ready copy (2.33” x 1.4”) to the editor.

Membership Information:  APA National Headquarters, 122 S.
Michigan Ave., Suite 1600, Chicago, IL 60603-6107; (312) 431-
9100.

Questions:  Please try to call the appropriate chapter officer (see
panel on left for contact info).

Back Issues:  For copies of back issues or other administrative
issues, contact MA Administrative Office, c/o Chris Skelly, MA
Chapter, APA, P.O. Box 912, Greenfield, MA 01302

Internet:  National, www.planning.org; MAPA, ww.massapa.org;
RIAPA, www.riapa.org.

Submissions:  We welcome articles, letters to the editor, photos,
calendar items, project profiles, etc.  Please do not hesitate to send
anything you think of interest, or query editor to discuss an idea.
We may need to edit due to space limitations.  If possible, please
send electronic version in .txt format via email or disk.

Calendar Listings:  Please send listings in calendar format (see
inside this issue).

Send Items to: Sabine Prather, APA Newsletter Co-Editor, 123
Sackett Road, Westfield, MA 01085, phone: 413-949-3914; Email:
pioneervplanner1@yahoo.com.

INFORMATION FOR THE JUNE ISSUE
IS DUE NO LATER THAN
MONDAY, MAY 21, 2007

New England Planning is printed on recycled paper.


